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Court of Appeals of the District of Columbia. 


Washington Railway & Electric Co., &c., Appellant, 

vs. 

Samuel K. Upperman, &c. 

a Supreme Court of the District of Columbia. 

At Law. No. 55556. 

Samuel K. Uppekman, Administrator Estate of H. W. Upperman 

Deceased, Plaintiff, ’ 

vs. 

Washington Railway 6: Electric Company, a Body Corporate 

Defendant. ^ 

United States of America, 

District of Columbia, ss: 

Be it remembered. That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit : 

1 Declaration. 

Filed March 6, 1913. 

In the Supreme Court of the District of Columbia. 

At Law. No. 55556. 

Samuel K. Upperman, Administrator Estate of-H. W. Upperman 

Deceased, Plaintiff, ^ 

f vs. 

Washington Railway & Electric Company, a Body Corporate, 

Defendant. 

The plaintiff, Samuel K. Upperman, administrator of the estate 
of Horace W. Upperman, late of the District of Columbia, duly ap- 
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pointed and qualified as such by the Supreme Court of the Dh?trict 
of Columbia holding a probate Court, brings here into court his said 
letters of administration and sues the defendant, Washington Rail¬ 
way and Electric (^ompany, a body corporate, having offices and 
agents and an otlice and doing business in the District of Columbia, 
for that, whereas, heretofore, to wit, at the time of the committing 
of the grievances hereinafter mentioned and for a long time prior 
thereto, the said defendant was engaged in business as a conimon 
carrier of passengers for hire through, over and upon certain of 
the streets, highways and avenues of the District of Columbia by 
means of cars propelled by electricity and other motive po^yer over 
and upon tracks set in certain of the streets, avenues and highways 
of the District of Columbia, said cars and street railway over which 
said cars were run, being then and there owned, operated, maintained 
and controlled by the defendant, its agents, servants and employees; 
one of the said streets in which the defendant’s railway was, being 
then and there operated being known and described as Ninth 

2 Street. Northwest, in the city of Washington, in the District 
of Columbia; 

And it then and there became and was the duty of the sthd de¬ 
fendant by its agents, servants and employees to run and operate 
its said street cars in such a careful and jirudent manner that pedes¬ 
trians in the streets of said city of Washington, should not be in¬ 
jured on account of its negligence in the passage of its said street 
cars over said street railways; 

Yet the defendant, by its agents sers'ants and ’ employees, not 
regarding its duty in the premise^?, but wholly neglecting and ignor¬ 
ing the same, did, on to wit, the Seventeenth day of December A. D., 
1912, at or about the hour of eight o’clock in the forenoon, at, to 
wit, the point of intersection of Ninth Street, Northwest with E 
Street, Northwest in the city of Washington, in the District of Co¬ 
lumbia. so carelessly and negligently run and operate one of its 
south bound street cars that the plaintiff’s intestate, Horace W. 
Upperman, being then and there in the exercise of such usual and 
ordinary care and caution as the surrounding circumstances war¬ 
ranted, was struck and collided with by said defendant’s said street 
car and thrown heavily to the ground, by reason of the negligence of 
the said defendant, its agents, servants and employees, in failing 
to have and maintain a proper lookout to avoid injury to said plain¬ 
tiff’s intestate, and in failing to sound a gong or other signal to 
apprise said plaintiff’s intestate of his danger, and in running its 
said street car in a careless, imprudent and dangerous manner, and 
in running and operating its said street cars at a fast, unlawful, 
dangerous and careless rate of speed across or over the point of 
intersection of Ninth and E {Streets aforesaid, and in failing 

3 to have and exercise due and proper control over its said 
street car at the time and place aforesaid. 

As a consequence of which said acts of negligence on the part of 
the said defendant, its agents servants and employees, said plain¬ 
tiff’s intestate received certain mortal injuries of which he lingered 
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and lingering, shortly thereafter, to wit, on the nineteenth day of 
DecemW A. D., 1912, did die. 

And the plaintiff says that the said Horace \V. Upperman, had 
he not been killed by the wrongful act, negligence and default of 
the defendant, by its agents, servants and employees, as aforesaid, 
could have maintained an action and have recovered damages for 
such wrongful act and default as aforesiud; that plaintiff’s intestate 
left him surviving a son, to wit, Samuel K. Upperman, plaintiff 
herein, as his sole next of kin, who has sustained pecuniary damages 
by reason of his untimely decease, and by reason of tlie premises 
and of the statute in such case made and provided, an action for 
damages for the benefit of said son has accrued to said plaintiff, to 
wit, in the sum of $10,000, and therefore the plaintiff sues. 

And the plaintiff claims of the defendant the sum of $10,000, be¬ 
sides the costs of this action. 

LYON & LYON, 

ALVIN L. NLWMYER, 

Attorneys for Plaintiff. 


Plea. 

Filed April 1, 1913. 

^ ^ * 

Now comes the defendant in the above entitled cause and for 
plea to the declaration filed herein, says that it is not guilty 
4 as in said declaration alleged. 

GEO. P. HOOVER, 
Attorney for Defendant. 


Joinder in Issue. 

Filed April 4, 1913. 

ilf 

The plaintiff, Samuel K. Upperman, administrator of the estate 
of Horace W. Upperman, deceased, joins issue upon the plea herein 
filed by the defendant, the Washin^on Railway and Electric Com¬ 
pany, a body corporate. 

LYON & LYON. 

N. 

ALVIN L. NEWMYER. 


Memoranda. 

April 10, 1916.—Verdict for Plaintiff for $2,500.00. 

April 14, 1916.—Motion for new trial continued to April 29, 
1916, inclusive. 
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Supreme Court of the District of Columbia. 

Friday, September 8tb, 1916. 

Session resumed pursuant to adjournment, Hon. Ashley M. Gould, 
Justice presiding. 

******* 

Upon considerntion of the motion for a new trial filed herein, it 
is ordered thnt said motion he, and the same is hereby over- 

5 ruled and iudmnent on verdict is ordered. Wherefore, it 
is considered that the plaintiff herein recover of the defend¬ 
ant. the «iim of Two Thousand Five Hundred Dollars ($2,500,00) 
for his damap'e‘=5 as hereto asse'^sed together with his costs of suit, 
to he taxed by the dork and have execution thereof. 

From the forewinor the defendant by its attorney of record, in 
onen court, notes an appeal to the Court of Appeals; whereupon, 
the penalty of a bond to operate as a Simensedeas is hereby fixed in 
the sum of Three Thousand Dollars ($8,000.00) or for costs in 
the sum of Fifty Dollars. 

Memoranda, 

October 2. 1916.—Snnersedeas bond approved and filed. 

October 18. 1916.—Time to submit Bill of Exceptions extended 
to and includimr November 10, 1916. and to file tran.script of record, 
to and including November 80, 1916. 

November 1. 1916.—Time to submit Bill of Exceptions extended 
to and including December 11, 1916. and to file transcript of rec¬ 
ord. to and including December 80, 1916. 

December 11. 1916.—Time to submit Bill of Exceptions extended 
to and and includin<i December 80, 1916. and to file transcript; of 
record, to and including January 15, 1917. 

6 December 29, 1916.—Bill of Exceptions submitted. 




Supreme Court of the District of Columbia. 

Thursday, January 4, 1917. 

Session resumed pursuant to adjournment, Mr. Chief Justice Cov¬ 
ington presiding. 


By Justice Gould. 

The Court having on December 29, 1916, signed the Bill of Ex¬ 
ceptions heretofore submitted herein, now orders the same of record 
as of the time of the noting thereof at the trial. 
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Assignments of Error. 

Filed January 5, 1917. 

♦ ♦♦♦♦♦♦ 

Now comes the defendant in the above entitled cause, and files 
the followin" assignments of error: 

1. The Court erred in granting plaintiff’s prayer No. 1. 

2. The Court erred in granting plaintiff’s prayer No. 2. 

3. The Court erred in granting plaintiff’s prayer No. 3. 

4. The Court erred in granting plaintiff’s prayer No. 7. 

5. The Court erred in granting plaintiff’s prayer No. 8. 

6. The Court erred in granting plaintiff’s prayer No. 9. 

7. The Court erred in refusing defendant’s’ prayer T. 

8. The Court erred in refusing defendant’s prayer IV. 

7 9. The Court erred in refusing defendant’s prayer V. 

10. The Court erred in refusing defendant’s prayer VIII. 

11. The Court erred in refusing defendant’s prayer X. 

12. The Court erred in refusing defendant’s prayer XII. 

13. The Court erred in overruling defendant’s motion for a new 
trial and entering judgment on the verdict in favor of the plaintiff, 
because 

(а) The amount of the verdict was grossly excessive and was un¬ 
supported by the evidence. 

(б) The amount of verdict was so grossly excessive as to suggest 
passion or prejudice on the part of the jury. 

JNO. 8. BARBOUR, 
Attorney for Defendant and Appellant. 

Ser\dce of copy of the foregoing aSvsignments of error acknowl¬ 
edged this 4 day of Januar\% 1917. 

A. L. NEAVMYER, 

LYON & LYON. 

Attorneys for Plaintiff and Appellee. 


Designation of Record. 

Filed January 5, 1917. 

♦ ♦ ♦ ♦ ♦ . ♦ ♦ * 

The Clerk, in preparing the Transcript of Record, will please in¬ 
corporate the following, viz: 

1. Memo. Filing of Suit. 

2. Plaintiff’s declaration. 

3. Defendant’s plea. 

4. Plaintiff’s joinder of issue. 

5. Memo. Verdict of jury for plaintiff. 

6. Defendant’s Motion for a new trial continued. 
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7. Defendant’s motion for a new trial overruled; appeal bond 
fixed. 

8. Memo. Approval and filing of appeal bond. 

8 9. Memo. Extensions of time to submit Rill of Exceptions 

and file Transcript of Record. 

10. Memo. Bill of Exceptions submitted. 

11. Memo. Bill of Exceptions settled. 

12. Assignments of Error. 

13. This Designation. 

JNO. S. BARBOUR, 
Attorney for Defendant and Appellant. 

Copy of above designation of record served this 4 dav of January, 
1917. 

A. L. NEWMYER, 

LYON & LYON, 

Attorneys for ^Plaintiff and Appellee. 


9 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, .John R. Young, Clerk of the Supreme' Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 8, both inclusive, to be a true and correct transcript of the rec¬ 
ord, according to directions of counsel herein filed, copy of which 
is made part of this traiiscTipt, in cause No. 55556 at Law, wherein 
Samuel K. Upperman, Administrator Estate of II. \V. Upperman, 
deceased, is Plaintiff and Washington Railway & Electric Company, 
a body corporate, is Defendant, as the same remains upon the files 
and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court,* at the City of Washington, in said District, 
this 10th day of January, 1916. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 








SAMUEL K. UPPERMAN. 


7 


10 in the Supreme Court of the District of Columbia. 

Law. No. 55556. 

Samuel K. Upperman, Administrator of the Estate of Horace W. 

Upperman, Deceased, Plaintiff, 

vs. 

Washington Railway and Electric Company, a Corporation, 

Defendant. 

To Messrs. iVlvin A . Newmyer, Lyon Lyon, Attorneys for Plaintiff. 

Gentlemen : I am herewith handing you copy of the proposed 
Bill of Exceptions in tlie above entitled cause, and which you are 
advised will be presented to the Court for settlement on Monday, 
December 11, 1916, at 10:00 o’clock a. m. 

JNO. S. BARBOUR, 
Attorney for Defendant and Appellant. 

Service of a copy of the proposed Bill of Exceptions in the above 
entitled cause acknowledged this First day of December, 1916. 

A. L. NEWMYER, 

LYON & LYON, 

Attorneys for Plaintiff and Appellee. 

11 in the Supreme Court of the District of Columbia. 

Law. No. 55556. 

Samuel K. Upperman, Administrator of the Estate of Horace W. 

Upperman, Deceased, Plaintiff, 

vs. 

Washington Railway and Electric Company^ a Corporation, 

Defendant. 

Bill of Exceptions. 

Be it remembered that the above entitled cause came on for trial 
bffore Mr. Justice Gould and a jury on the 5th day of April, A. D., 
1915; Messrs. Alvin L. Newmyer and Lyon & Lyon appearing on 
behalf of the plaintiff, and Mr. Jno. S. Barbour representing the 
defendant. 

Thereupon the plaintiff, to maintain the issues upon his part 
joined, gave evidence bv the witnesses hereinafter named, tending 
to prove as follows: 

Albert S. Riddle testified, I have been employed by the Post 
Office for about 25 years; I recall the accident and had just come out 
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of a lunch room on E Street near 9th, about 8 a. m., and as I started 
across tlie street, 1 saw the man lying beside the car, he was about 
midway of the car between the first and second trucks on the east 
side; 1 helped pick him up and assisted him to the sidewalk, at the 
southeast corner, with another man whom witness identified as the 
witness James K. Degges. The injured man commenced to get 
weak and white about tlie eyes and mouth while waiting for the 
ambulance and 1 went over to a barroom and got him a glass of 
whiskey as a stimulant, the injured man had no liquor about him 
or any appearance of having had any liquor except this drink which 
I furnislied, 1 was right down by him, close to him, and did not 
smell any liquor; his left leg was dangling and broken. 

12 James K. Degges testified, 1 am a builder and contractor 
with the George A. Fuller Company, and was on the car at 

the time of the accident, sitting on the east side near the front, it 
was a yellow box car; 1 intended to get ott' at 9th and D (Streets, 
but as the car neared 9th and E Streets, it stopped on the far side 
for a moment and then upon a two-bell signal started to cross and 
1 was getting up from my seat preparatory to alighting, when I 
heard a cry and looking through the front window of the car could 
see a man failing and as he did so my attention was directed then 
to the motorniaii and he was turned around and his head was back 
and his hand was on the adjusting sign overhead, he was turning 
that, lie was probably facing two-thirds to the rear, naturally, in 
order to get his head around to grab tlie lever which was in back of 

his position on the car. 1 got off the car and assisted the man to 

the sidewalk. The car was originally marked “9th A E iSts. Only” 
but continued to the cross-over at Louisiana venue, a few squares 
beyond, before its return trip. After the man was struck the car 

traveled 10 or 12 feet, 1 walked ai*ound in front of the car and 

noticed the sign had been changed and was not then “9th & E Sts.” 
but what it was changed to, in the excitement, 1 do not recall 
clearly. Tlie man was lying in the rear of the front truck on the 
east side of the car, the middle of the car was about even with the 
curb; 1 wrote my name on a note-book leaf and handed it to the 
injured man. There was no gong or warning whatever sounded 
before the accident; the car crossed the street at the speed of about 
0 miles an hour. Prior to crossing, I recollect a car coming down 
E Street and turning up 9th Street going north, a Le Droit Park 
car. Our car did not start until the l.e Droit Park car had turned 
up 9th Street. The conductor was at the rear of the car standing 
on the inside and conversing with a couple of ladies sitting there. 
I never knew the injured man or the plaintiff, his son. There 
were five or six people on the car. 

13 On cross examination, the witness testified, when I heard 
the cry I saw the man in the act of falling and my eyes are 

very quick, at the same time my attention, for the instant, went to 
the motorman, naturally, to see why he hit the man, and I saw he 
w’as busy turning this machine that regulates the sign that governs 
the car. The cry I heard had not deterred the motorman turning 
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the crank. His right hand was on the sign and his left on the handle 
of the brake. He was facing west but his feet were in the same posi¬ 
tion they would have otherwise been, only his body was twisted 
around, the brake was on the right hand side of the car and he was 
balancing himself with the brake, he was not in a proper position 
to operate or have control of his car, in the position he was in. It 
being a cold morning, I suggested a stimulant. 

On redirect examination the witness stated that between the time 
I saw the man in the act of falling and saw the motorman turning 
the sign possibly a second passed, I saw it instantly, both at the same 
glance, you might say. It was all on the front of the car. 

Abraham I. Strasburger, another witness called on behalf of 
the plaintiff, testified that he is District Agent of the Mutual Benefit 
Life Insurance Company, and in the life insurance business there 
are what are known as the standard mortuarv tables showing the ex- 
pectancy in life of pei*sons in average good health; there are two 
standard tallies, the American Experience and the Combined Ex¬ 
perience. The American table shows with reference to the expect¬ 
ancy in life of a man in average good health, of the age of 52 years, 
19 years and 49/100; the Combined tables show 18 years and 
82/100; of a man of the age of 25 years, in average good health, the 
American tables show 37 yeai*s and 43/100; the Combined table 36 
years and 56/100. 

Upon being cross-examined witness stated that these tables are 
based on the lives of examined men—men who have passed 
14 the physical examination. Q. And that is a man in good 
health? I do not suppose you have any table showing the 
expectancy of men in bad health or different degrees of bad health? 
A. No; we have not. 

Thomas H. Jones (Colored), testified, I am employed by Fries, 
Beall and Sharp, as a driver and have been since September 8, 1907. 
I recall the accident at 9th and E Streets, Northwest, December 17, 
1912, in the morning; I was driving the wagon on E Street, west, at 
the time, between 8th and 9th Streets; a helper named Willis Parker 
was with me, I don’t know where Parker is now; that a car going 
north caused me to stop my wagon and I had to wait until it passed, 
and then another car started down 9th Street, *‘and going through 
the cross-over I noticed the motorman had his hand up to turn the 
sign down in the top of the car;” I remarked at the moment to my 
helper, and just at that time this man was slammed down on the 
east side of the car. I could not tell whether motorman was turning 
the sign with his right or left hand; he was turning it down; he was 
not paying any attention to the front of the car; it was a yellow car 
with long seats on both sides, I did not hear any bell sounded as 
the car moved across 9th Street. I know the north bound car rang 
and I had to stop but I did not hear any bell for the car going south * 
after the accident the street car was down al'out just the other side 
of the south curb and the man was about the rear end of the car or 
2—3054a 
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midway on the east end. He was struck over between the two tracks 
on the side next to the north bound track. My wagon was at the 
time on the nortli side of E Street, on the east of 9th with the horse 
headed toward 10th Street. I had not crossed the track yet on 9th 
Sti-eet, but had stoi ped there, 1 pulled across on the other side to¬ 
ward 10th Street, after the accident, and went back to see if he was 
seriously hurt and when I got there a gentleman had him and his 
leg was broken. 

15 On cross examination witness stated, I did not see the man 
who was injured before the accident; I don’t remember seeing 

him before the accident; “I remember seeing him down beside the 
car. That is all I seen of him,” witness did not remember from 
which direction Upperman came, the front end of the fender struck 
him; I could not tell whether the fender struck him or the car 
struck him. The car stopped before it run the length of the car. 
I remember saying that the motorman was winding down the sign 
when I testified before the Coroner’s jury, but I don’t remember say¬ 
ing that the man was coming straight across 9th Street walking east 
or which way the man was going. I said he was struck on the left 
hand side; I don’t remember stating anything else, when I first 
saw the car it was after the car had passed that was going north on 
9th Street and the motorman going south started up and I could 
not go ahead of him as he started to go through the cross-over there. 
I don’t lelieve he rang any bell. I first saw the motorman winding 
the destination sign when he got about midway of the cross-over 
going south. I saw him start to wind it down. The man had not 
been struck when I saw the motorman commence turning his sign. 
I couldn’t tell whether he had stopped winding the sign before the 
man was struck. I kept my eye on him all the time until he got a 
certain distance and I could not see him because the front of the car 
had passed me. I took my eye off him when the man was knocked 
down. He struck the man at about the building line. The man’s 
body was about the rear trucks of the car after the accident, and 
when the car stopped the back end was almost at the building line. 
I could not tell how fast the car was going. 

On redirect examination, the witness testified I remember going 
to the inquest, my recollection then was clearer as to the details of 
the accident than it is now. 

Dr. Charles S. White, testified that he was Deputy Coroner at the 
time of this accident and recalled having examined the de- 

16 ceased at the Emergency Hospital; he had a broken left leg, 
a compound fracture in which bones are exposed to the air; 

he was operated on and the bones wired together with silver wire; the 
following day he was delirious and died two davs later. The autopsy 
disclosed that death was due to congestion of the brain and lungs, 
^^w’hat I mean is that the marrow of the bone had got into the circu¬ 
lation and clogged up the vessels in the brain and lungs. This was 
confirmed later by microscopic examination.” The large bone was 
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broken, due to violence, a street car going two or three miles an hour 
would be sufficient violence to cause the fracture. 

Upon cross-examination witness testified that he did not perform 
the autopsy but was present and that he was apparently the average 
man in general condition and ‘‘I considered him a good surgical 
risk.” At the autopsy some of the blood vessels were actually found 
to be blocked, a condition of fat embolism, fat embolism brings on 
delirium; Odeama or water on the brain is a result of embolism 
caused by the stoppage of circulation. 

Mrs. Laura Adams testified that she was tbe sister of the deceased, 
and that he was 52 years old at the time of his death; she had seen 
him once or twice a week previous to the accident and his health 
was perfect, and had never known him to be sick. He had been em¬ 
ployed with a Mr. Cohen and one or two other prior to his death; 
durino: the larger part of his life be was with the telephone Company 
and Mr. Lownes; he had been a student at the Emerson Institute; 
was with the Telephone Company 17 or 18 years as Purchasing 
Agent and Secretary; after that he was with Mr. Cohen and one or 
two other places. Father and son were together most of the time. 
Decedent was industrious and never spent an idle moment if he 
could help it; he was generous and a kind father and kind to his 
friends, too kind. 

Upon cross-examination witness testified that when deceased first 
went out into the world he was employed by Mr. I.ownes, a Washing¬ 
ton Attorney; was a Clerk in his law office, and then became 
17 Secretary and Purchasing Agent of the Chesapeake & Potomac 
Telephone Company and had a good salary; he held this 
position for 17 or 18 years, and when Mr. Bryan left his appointees 
had to go; this was sometime between 10 and 15 years ago; after 
this he went with a Mr. Cohen; after this he had a position with an¬ 
other man where he got his salary, a room and board; witness had 
never heard of his employment as a bar tender. 

Q. Did you know that he was a bar tender anywhere. A. If he 
was a bartender it was—just tell me where the Belleview Hotel is, 
will vou? 

Q. 15th and I, Northwest, then the Normandy, I think. A. Oh, 
he was at the Normandy Hotel for a time. I had forgotten that. 

Witness did not know what his duties were at Sullivan’s, but knew 
that he was employed by Mr. Cohen and Mr. Sullivan; he never told 
her what his employment was nor what he was getting. He had a 
room at Goldenstroth’s but did not work there. He had charge of 
the poolroom at Cohen’s but she did not know what his salary was; 
he had a pretty good salary, witness thought it was $6.00 but since 
has learned that it was $8.00 or $10.00 per week. 

Dr. Elijah White Titus testified that he was Acting Deputy 
Coroner for the District of Columbia in December, 1912, and had 
examined the bodv of Horace W. Upperman; on examination of the 
various organs of the body had found fracture of the lower part of 
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the leg just above the ankle and congestion and what is known as 
oedema, or fluid in the brain, other than that the other organs were 
normal. He gave the cause of death as congestion and oedema of the 
brain. From his full knowledge of the case, the fracture caused fat 
embolism in the lungs and that ])roduced death. 

Upon being cross-examined witness testified that oedema of the 
brain is the same thing as water on the brain; the brain was the only 
organ on autopsy which showed an abnormal condition and was 
occasioned by an abnormal quantity of fluid on the brain, but that 
there is alwavs some fluid in the brain. That embolism could not be 

V 

seen with the naked eye but only by a microscopic test. 


18 Dr. Ralph M . Le Co^^TE testified that he was present when 

Dr. Titus performed the autopsy, and witness made a micro¬ 
scopic examination of the left, lower lobe of the lung, the heart, and 
also part of the skin from the wound over the left tibia. He was 
looking for fat embolism in the lungs, as is usual when a. patient 
with fracture dies, quite common, and found that the smaller vessels 
in the lungs were plugged up with black material which on being 
tested proved to be fat. The compound fracture of the leg indi¬ 
rectly caused death through fat embolism, the immediate cause. 
Other diseases might cause (edema of the brain, such as heart, kidney 
or liver disease or various poisons. 



S.4MUEL K. Upperman, the plaintiff, being called as a witness in ^ 
his own behalf, testified that at the time of the accident his father 
was 52 years of age and his health was very good, witness is 25 years ^ 

old, an(i that he is a chaufteur; witness was married about a year and 
ten months before his father’s death, and had lived with his father 
up to the time of his marriage. His father carried insurance, about 
$210. His father had worked a number of places. National Publish¬ 
ing Company, Sullivan’s, Goldenstroth’s and Cohen’s; his last em¬ 
ployment was with Hr. Cohen and he did not know positively what j 
he was making, hut it was about $8.00 or $10.00 per week, witness i 
saw him practically every day. ’ ' 

Q. During his lifetime, did you receive any assistance from him? 

A. I always did after I was married. 

Q. And what assistance did you receive from him? A. Why, I 

used to get about, T should say, from eight to ten dollars a month 

from,him, and I should say, two, three or four dollars a month in . 

provisions, meat and things of that kind that he used to bring mv 

wife and mvself.” ‘ ^! 

« 

Upon cross-examination witness stated that his father was receiv- I 
ing about $60.00 a week from the Telephone Company; does not | 
know how he lost that position. I know he resigned. His habits | 
had nothing to do with that to the best of my knowledge. J 
19 After that he was a solicitor for the advertising for the 

National 1'heatre and Academy Theatre programs, and made 1 
$8.00 a week and commissions: does not know how long he retained 
that position, and does not recall that he ever travelled for a liquor 
house. After that he was employed also at the Normandy; then at 
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the Colonial Hotel on 15th Street; he attended the pool room there, 
not the bar so far as I knew; held this position about ten months or 
a year, possibly loncrer. His father worked as auto clerk and tended 
bar at the Normandy; he lived with him, but never inquired what 
he made; witness was 21 years old at the time, and has been a chauf¬ 
feur since he was 13 or 14 years old; his first license was in 1904. 

Q. You have been supporting; yourself ever since? A. Oh, yes. 
After his father left the Normandy he went either to Sullivan’s or 
Abe Cohen’s clothing; store: doesn’t know which was first. At Sulli¬ 
van’s he tended the pool room. 

0. Hid he tend bar there also, clean up? A. He might have at 
odd times, Mr. Barbour. He was employed in the pool room. He 
may have work- in there extra some time; does not know that he 
swent up the floor and thing;s of that kind. From there he went to 
Ooldenrtroth’s and staved there about a year and a half. From 
there he went to Cohen’s, and worked for Mr. Cohen up to a few days 
of his death, nearly two years. His father was insured for $200; 
the policy was in witness’ favor and he received the money. He 
did not render financial assistance to his father hut at times loaned 
him small sums of money. I was earning about $12.50 to $13.00 a 
week as chauffeur at the time. 

Q. He would come to you to lend him small amounts of money? 
A. Yes. sir. 

0. Twentv-five and fifty cents? A. Oh, yes. Yes, sir. 

0. He came to you repeatedlv for small loans of that kind? A. I 
don’t know what yon would call repeatedlv. Mr. Barhour. A man 
not making; any more salan^ than he was right at that time, vou see, 
1 supnose at times he got so that he needed money, and I 
20 would lend it to him until his salary was due. 

0. Now T understand vou to say that you always received 
assistance from him? A. Yes. sir: after I was married. 

0.^ Yon didn’t receive anything prior to your marriage? A. Oh, 
nothin" regularlv. no. sir. 

Q. How would that monev be paid to you? A. IVhv. a little bit 
at a time, as he had it. or felt that he wanted to gn’ve it to us, he 
onlv hed himself and T had my wife and was keeping house. 

0. He was not a man that ever had anv monev ahead, was he? 
A. I don’t know. I don’t think mv father ever saved any money, 
even when he was^ making a good salar^^ with the Telephone Com- 
panv. Tf he did. it was not a great deal. 

0. Aftor that he was not full-handed with money, was he? A. 
No. sir. He was alwavs a man- 

0. fTntemocing.) AVgs he not alwavs hard up, closed pressed for 

monev? A. He was a man with whom it was verv hard to keep anv 
monev. 

0. M hat were vonr father’s habits in reference to drinking? A. 
Mv father alwavs drank, hut no more, T believe than any other man, 
he wa.s not an excessive drinker. 

O. Didn’t vou know that h^s indulgence in liquor did interfere 
with his success in life? A. No, T never thought so, Mr. Barbour. 
Witness had never made a statement to a man named R, N. 
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Collins, employed at the Ebbitt Hotel, and whom he knew, that booze 
killed his father just as it would kill him if he didn’t leave it alone. 

Q. Did you ever know of your father being under the influence 
of liquor to such an extent that he could not control himself? A. 
No, sir. I never did. 

Mrs. Raye Bradford Upperman, wife of the plaintiff, testified 
that the knew deceased slightly previous to her marriage and saw him 
but seldom, but after she was married had seen him every day. He 
used to come to their home and bring her provisions; meats, fruits, 
flowers and plants, and supposed he bought them: the^e must 

21 have amounted to three or four dollars a month, and often 
gave me change also. He was a hearty, robust man and 

carried his age wonderfully. I saw him the day before he was hurt. 
He came to my house and brought a present. He was perfectly 
well, of fine disyiosition and very ambitious. He was on very friendly 
relations with his son. He was not employed at the time he was 
hurt. My husband has never been ill. 

Upon being cross-examined witness testified that they lived at 
1926 Penna. Ave., N. W., after her marriage; they rented three 
rooms, the whole of the top floor. The deceased had been examined 
for life insurance. 

Q. Do you know who paid the premiums? A. I paid the pre¬ 
miums, T insisted, because it was made out to us, that we had better 
pay it. T was present when the deceased was examined for that life 
insurance by the insurance doctor about one year and three months 
before the accident. 

Thereupon, at the close of the plaintiff’s case, the defendant, in 
order to maintain the issue on its behalf joined, offered witnesses as 
follows: 

Burton C. Millard testified that he was motorman in charge of 
the car that struck Mr. Upperman. ^^As near as I can remember 
now, when T first saw him was just about the time T went to start the 
car. and he was just about to step off of the curb down into the 
street when T first saw him, as nenr as T can rememlier.” “He was 
crossing 9th Street coming east and when T started the car and rang 
the bell he looked toward me and when T got about middle way of 
E Street he was just about to step on the track and T rang my bell. 
He looked up at me and T thought he was going to cross on over as 
any man and would not stop and when he stopped he was about 
the middle of the track, T rang my gong hard then for him to move 
on and he acted as though it kind of startled him and I saw that he 
was not ftoing to move, at least T thought he was not gping 

22 to. and T put on my brake then as hard as T could. He didn’t 
get out of the wav quick enough and he got far enough across 

the track so that the left hand corner, the inside corner, of the fender 
hit his heel and pushed him with hU head up toward 9th Street be¬ 
side the car. and when the car stopped his feet were about even with 
the front step.” T don’t just exactly remember now how far ahead 
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of the car he was but something like 15 feet when he stopped and 
was in the center of the track. I was not doing anything with the 
destination sign at the time of the accident. It was just a step back 
and then sideways. I was not turning any sign. I was not turning 
west, I was facing south, when the street runs south I was looking 
down 9th Street. If I was looking west I could not see the man in 
front of me. 

“Q. Did you see this man? A. Yes,sir, I saw him when he 
raised on his heel, I saw him when the fender hit his heel.” 

On cross-examination: 

“Q. Did you not testify at the Coroner’s inquest, five daj’s after 
the accident, that the first time you saw this man was when he was 
in the middle of the track and your car was about 15 feet from him? 
A. I don’t think I did. I don’t remember about that, it has been 
so long acjo.” T don’t deny that I testified at the Coroner’s inquest 
on December 21st that he was about ready to step on the track when 
I saw him. He was just in the act of stepping on when I saw him; 
I don’t remember wbat I said there. 1 suppose I must have said 
that if it is down there. T don’t know why T stated just now on direct 
examination that T saw him stepping off the curb just after the car 
started. You can’t expect a fellow to remember as good three years 
after a thing happens as at the time. My menory then was better 
than now. I will not deny that I testified at the inquest, under 
oath, that I couldn’t say whether he saw the car coming and 
23 I couldn’t say which way he was looking when I first saw 
him and that I then said, thought he was looking across 
the street the way he was going’’. There was a handle overhead 
connecting with the destination sign that I could turn by reaching 
up for that purpose. When I passed 9th and F Streets the sign 
did not show the destination of the car for two or three squares. 
I saw the wagon on the east side of 9th Street ready to cross and 
my car went ahead of them about four miles an hour. I don’t 
know in how many feet I could stop that kind of a car going four 
miles an hour. I didn’t take notice of the distance in the excite¬ 
ment. I suppose I did say at the inquest, when asked how far he 
was from me when I rang the gong, that I was very close to him, 
that I was not noticing the distance then I was thinking of some¬ 
thing else and it would be hard to sav”, I was thinking about him 
getting off there, I was not thinking about hitting him. 

John A\ . Hulse testified that he knew the deceased slightly for 
a good many years before his death; entirely social relations; neyer 
had any business dealings with him. When he first knew him he 
was connected with the Telephone Company. 

Q. What were his habits, Mr. Hulse, in reference to drinking? 
A. The last dozen times I saw him, he was intoxicated and showed 
all the eyidence of drunkenness. I hardly know but I think this 
was within a year or so before he read of his death. 

On cross-examination witness testified that he had seen deceased 
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on the streets generally and at the Commercial Club; he never went 
out with liim so<iallv." 1 had not seen him for a considerable time 
previous to the accident. 

Richard M. Collins testified that he had known Mr. Horace W. 
Upperman and his son intimately; knew them by an acquainUmce 
he had formed around the Willard Hotel where he was em- 
*24 ployed as carriage clerk. Had seen Mr. Horace W. Upper- 
man once or twice during every day. 

Q. Where would you see him? A. He was employed around at 
different pool rooms at that time. 

Q. M'h at would he do there? What were his duties there? A. He 
had absolute charge of the pool room. He was the man who would 
rack the balls, collect the money, and if a stray individual came 
in and hadn’t a partner, he would join in and play. 

Q. Do you know what his habits were in regard to drinking liquor? 
A. He was a man who drank more or less all his life. 

Q. Have you ever seen him under the influence of liquor? A. 
Well, yes, sir; but not so he could not navigate and conduct himself 
in a way. Still, 1 have seen him jiretty well under the influence 
of liquor, and it would he hard to tell which was the worst—he or I. 

Q. Did he ever make a statement to you as to how he lost his 
position? A. Well, he and I got pretty well acquainted. As a 
matter of fa(*t, one dav—We had a few drinks—I said, ‘I have to 
hustle hack on the job. This thing won’t do.’ He says: ‘My boy, 
I lost a good job on account of this stuff. T had to cut it out. If 
it had not been for that, I wou’d have a good position today and 
would not have to be knocking about at pool rooms and things of 
that sort.’ He said, ‘A"ou go back, I haven’t anything to do until 
tomorrow.’ It was iust through ordinary conversation; that is how 
the thing happened.” 

Abraham Cohen testified that he had known Mr. Upperman 
about for four or five years; he ran a pool room for him. 

Q. What were his habits, ^Ir. Cohen, in reference to drinking 
liquor? A. Well, he used liquor to excess. 

Q. Did you have to discharge him on that account? A. About 
half a dozen times. 

Q. Would you discharge him and hire him over again? A. Yes, 
sir. 

25 On cross-examination witness testified that deceased earned 

a salary of $8.00 a week and he would earn in addition about 
$2.00 a week in tips. 

Q. How long would he be away on these occasions when he drank 
to excess? A. Oh, a week, ten days, or maybe a little more than 
that. 

Q. Would he come hack then, and want to go to work? A. Yes, 
sir, always straight and wanting to go to work, and I would take 
him him back, with the promise that he would do better. He was 
a very good man at his work and attended to business. His dis¬ 
position was good and he was very generous. He was not working 
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for witness at time of his death nor for some time prior thereto, but 
I am not positive as to that. 

James P. Burn testified that he had known the deceased quite a 
long time prior to his death; they worked for the same man, Mr. 
Sullivan, who owned a saloon and pool room; the deceased tended 
the pool room. lie always drank a little bit, I suppose a little more 
than he should at times, but he always attended to his end of the 
work all right, he had charge of the pool room. 

Q. Did he indulge in intoxicating liquors to excess? A. Yes, he 
did at times. 

Q. Do you know what he was getting in the way of pay? A. I 
don’t remember exactly, but I think it was about $5.00 a week and 
his board and room, not less than that. 

On cross-examination witness stated he was a very capable man 
except for these occasions, kind and agreeable to all. 

F. E. pR.VTT testified that he knew the deceased from 1901, at 
which time he was at the LaFayette Theatre; he had the business 
of taking contracts for advertising in the theatre programs; later 
he was with the Colonial Hotel; he had also told him that he had 
been connected with the Wedderburn people; he had something to 
do with the pool room at the Colonial Hotel. That he also 
26 used to lielp out at the bar at the Normandy Hotel; did not 
know what he made; understood that he drank. I would 
hardly pass judgment on whether he drank to excess. 

Q. Did he ever ask you for financial assistance? A. Not to amount 
to anvthing. 

Q. He did ask you, though, for money—small amounts? A. Yes, 
sir. 

Q. And you would give it to him? A. Yes. 

Upon cross-examination witness testified that deceased had never 
loaned him money or given him small amounts, but that deceased 
would see him sometimes and ask him for money; he gave it to 
him just as a friend. At the different places he "saw him he \vas 
employed there. 

John A. Hargett testified that he was conductor on the car in¬ 
volved in this accident, that he was standing on the inside near 
the back and was getting ready to count his transfers when his 
attention was attracted by the sounding of the gong and sudden 
stop. He got off the rear end and came around the front of the 
car, that he don’t know whether the destination sign had been 
changed before the accident or not; that he did not notice it after 
the accident until Mr. Hall, the inspector, had taken the car to 
the end of the trip and brought it back. The man was lying with 
his feet about the front steps and his head back toward the truck. 

That he saw a gentleman give the injured man a glass of whiskey! 

On. cro?s-examination, he testified that he didn’t see the accident 
and don’t know how it happened; that he don’t know how many 

3-_3054a 
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times he heard the gong; the first time was before the car started 
across E Street. Witness knew one of the passengers on the car, 
Miss Shaw, and spoke to her-when she got on the car. She was on 
the car when the accident happened. “1 don’t know where she was 
sitting. Tlie car stopped after the accident with the front even with 
the building line on the south side of 9th and E Streets. 

27 A. C. Blackburn testified that he was on the rear end of 
this car and did not see the accident. The injured man was 
lying with his feet toward the fender; he was near the front steps. 

M'illiam II. M. Snyder testified that he was a passenger on this 
car; that the car seemed it was going awfully slow; that he was 
anxious to get to work. 1 think 1 was attracted by the ringing of 
the gong. 

On cross-examination he testified that his attention was first at¬ 
tracted by a noise and it was the man rolling against the car on the 
outside. That he thinks the ringing of the gong perhaps was what 
made him look around and see what was doing, but he can’t re¬ 
member that distinctly. 

Mrs. Wilbur Orrison testified that she was a passenger on the 
car, on the left hand side about middle way; that the car had got 
middle way on E JStrcet when it stopped after it had struck the 
man; that she don’t remember hearing any gong and did not notice 
the molorman. 


Miss Esther Kaufman testified that she was also a passenger on 
this car silting back by tlie conductor; her attention was attracted 
by the motorman ringing the bell, she don’t remember how many 
times, that the bell and accident happened together. Witness was 
positive that motorman was not doing anything to the sign at the 
time of the accident. 

On cross-examination witness testified that she was sitting nearer 
the back of the car and that the conductor was nearer the front 
and that two or three girls from the same store were riding to work 
with her and that they were talking to each other; that the motor- 
man was counting transfers; that she don’t remember which way 
he was facing; that she has had some trouble with her eyes, she is 
far-sighted: that she don’t remember how many times she heard 
the bell ring; that she don’t remember when the accident 
28 happened with reference to ringing the bell; that she thinks 
she heard the gong and the accident happened at the same 

time. 

Kenney P. Wrtght testified that he knew deceased when he was 
employed f\^ bookkeeper and cashier at the Normandy Hotel about 
1908 or 1907. His salary was about $25 or $35 per month and 
board. couVl not recall exactly. Mr. Upperman was employed in 
the bar t^’cre. Q. Will you plea^^e state to the jury what Mr. Upper- 
man’s habits were in reference to indulgence to intoxicating liquors? 
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A. Well, I would state that he was addicted to the habit, to some 
extent. It perhaps inter] ered with his capabilities and capacities 
for attending to his business. 

W. B. Wilkinson testified that he was a passenger on this car 
and was on the rear platform. The first thing he heard was a 
gong sounded, and the next thing immediately there was a sudden 
stop. The car stopped just across the cut-out. That he did not 
see the injured man until he was on the sidewalk and that he did 
not see the accident. 

Miss Ion Shore testified that she was a passenger on this car, near 
the rear end, that the motorman was looking straight ahead, not 
changing his sign; her attention was attracted by the ringing of 
the bell, she cannot say he rang it more than once and the car 
stopped immediately. 

Miss 11 ALLIS Shaw testified that she was a passenger on this car 
with several other young girls employed where she was, at Kann’s; 
her attention was attracted by hearing the bell ring suddenly and 
the sudden stopping of the car. 

Mrs. Ether Gibbs testified that she was a passenger on the car 
in question but did not see the accident. 

Norris D. O’Connell testified that he is an employe of the de¬ 
fendant company. He did not see the accident, but noticed that the 
cars were tied up and went to see what the trouble was; when 
29 he got there they were picking up the injured man and carry¬ 
ing: him across the street. That he took car down but did not 

notice sign. 

That after the accident he took charge of the car as conductor 
to the end of the route at 9th and Pennsylvania Avenue. That he 
changed the fenders by hooking one up and letting the other down 
for the return trip and pulled the switch; that he did not fix the 
sign. 

Frank Hall testified that he was an employe of the defendant 
company and recalled the accident, though he did not see it. His 
attention was attracted by the cars being tied up; when he got there 
the man had been carried to the sidew’alk. That he ran the car 
from the scene of the accident to 9th and Pennsylvania Avenue and 
got off and hooked the fenders up, that he is positive he changed 
both fenders, just as positive as that he was sitting in the witness 
chair. That Mr. O’Connell did not change the fenders. If witness 
changed the sign he could do so from the platform without getting 
off the car and could not tell what the sign showed from his posi¬ 
tion on the platform. Witness would not deny that he made a 
statement in this case before the Coroner’s inquest in reply to the 
question whether the original sign “9th & F Sts” was up when he 
took charge of the car “I presume it was. When I got there I 



20 


WASHINGTON RAILWAY & ELECTRIC CO. VS. 


turned the sign. This car was a tripper making two trips to the 
Soldiers Home, and it is unlikely that it would carry the 9th & F Sts. 
sign when it went by 9th and G Sts.’’ 

Michael Contella testified that he is an employe of the defend¬ 
ant company and was at the scene of the accident shortly thereafter. 
The rear end of the car was standing ab<mt a foot or two feet from 
the curve of the track coming out of E Street; two feet from the 
south side. 

L. Le Grand Johnston testified that he is an Ensdneer for the 
defendant company and had made a plot of the scene of the 

30 accident; that the car in question is 37.4 feet long. E Street 
is 40 feet wide. 

There is a destination sign box that sits on the front of the hood 
of the car, not a part of the car body proper but fastened on after 
the ear was built. There is a rod that goes through the roof of the 
hood of the car and has a short handle on the other end of it by 
which thev adjust the sign. Tt is 20 inches in the rear of the 
controller box. 

On cross-examination witness stated that the rod is so located that 
the motorman can reach up and turn the handle which moves the 
sign; that there are 29 names on the devStination sign. 

Dr. L. W. Glazebrook testified that he is Chief Surgeon for the 
defendant company. That embolism means anything that will 
produce a stoppage of the flow of blood; that there are all kinds 
of embolism, and it would not be neces?ar\^ for a man to be given 
to excessive indulgence in alcoholic liquors to have a severe physical 
iniury for it to have a had effect. Surgeons fight shy of an opera¬ 
tion on a man who gives an alcoholic histor\": that it would not 
have surprised him if this man had received a less injim^ than he 
did receive and for him to ha^ e developed within a day or two after 
such injury a condition of delirium, which is a common one in 
alcoholics. 

Upon cross-examination witness testified that all of the organs 

of a human body are more or less weakened throiHrh the excessive 

use of alcoholics. That witness never saw this decedent and never 

examined any of the organs of his body and does not know anything 

about his condition or the cause of death. 

% 

Mrs. Rebecca J. Donovan testified that she was a pas- 

31 senger on this car. and that she saw this man approaching the 
car, that he was walking pretty rapidly; she heard the gong 

sounded before the accident: that she don’t know whether or not 
the motorman was adiusting his sign at the time. 

On cross-examination she testified that she don’t remember hardly 
anything of what she saw that day; she was not positive about any¬ 
thing concerning the accident. 
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Thereupon, and in order to further maintain the issue on his part 
joined, the plaintiff produced in rebuttal witnesses who testified as 
follows: 

James B. Rock, who testified that he knew deceased for about five 
years; knew he was a man who drank, but had never seen him 
stagger and never saw him when he could not converse; that he 
was of neat, good appearance. 

Frank J. Stumph testified that he had know deceased for about 
six years and witness had never seen — under the influence of liquor; 
saw him four or five times a week where he was employed, and that 
he was always a working man and always on the job. 

32 This being all the evidence, the jury was excused until the 

morning of April 10, 1918. 

And thereupon the plaintiff, by his attorney, tendered to the Court 
his nine prayers. Nos. 1 to 9, inclusive, as follows: 

And thereupon the defendant, by its attorney, tendered to the 
Court its sixteen prayers. Nos. T to XVI, inclusive, as follows: 


Plaintiffs Prayers. 

1. The jury are instructed as a matter of law that it was the duty 
of the railway company in operating the street car along the public 
streets of the city to keep a lookout ahead and exercise reasonable 
care to avoid injury to persons on the street, and if the jury find 
from the evidence that the railway company’s motorman failed to 
exercise reasonable care under the circumstances of this case, and 
thereby caused the injury and death of the plaintiff’s father, then 
their verdict should be for the plaintiff. Wash.-\ a. Ry. v. Himmel- 
right, 43 W. L. R. 802. Granted in connection with instruction as 
to contributory negligence. 

2. If the jury find from the evidence that the defendant’s motor- 
man failed to give timely warning by the sounding of his gong of 
the approach of his street car, when under the circumstances of the 
case in the exercise of reasonable care and prudence he should have 
done so, or that he failed to have his car under proper control at the 
time and place in question, and thereby the collision occurred which 
resulted in the death of the plaintiff’s father, without negligence on 
his part, then the verdict should be for the plaintiff. Granted. 

3. If the jury believe from the evidence that defendant’s agent 
operating said sreet car saw, or by the exercise of reasonable care 
ought to have seen the plaintiff’s father in front of him as alleged, 
in time by the exercise of reasonable care and diligence on his part, 
to have prevented the car from striking him, but failed so to do, and 
that such failure was the proximate cause of the injury and death, 
then their verdict should be for the plaintiff. Granted. 

4. The jury are instructed as a matter of law that negligence is 
the failure to do what a reasonable and prudent person would ordi- 
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narilv have done under the circumstances of the particular situation^ 
or doing what such person under the existing circumstances would 
not have done. The essence of the fault may be in omission or com¬ 
mission. Wash. & Mt. Vernon Ry. v. Lukens, 32 App. D. C. 456. 
Refused, because simply an abstract proposition of law. 

5. The jury are instructed as a matter of law that the number of 

witnesses on a side does not necessarily determine a preponder- 
33 ance of evidence on tliat side, but the jury have a right to be¬ 
lieve one witness as against a number if the testimony of one 
witness convinces their minds, considering their respective oppor¬ 
tunities for observing what occurred on the occasion of the accident, 
their clearness of recollection, and accuracy of statement as to what 
they saw and heard, their ap])arent disposition or indisposition to 
correctly and impartially detail or relate their observation and knowl¬ 
edge of the facts, and the jury should give to the testimony of each 
witness its true and just weight. Granted. 

6. The jury are instructed that all other things being equal, it is 
a rule of presumptions that ordinarily a witness who testifies to an 
affirmative is to be preferred to one w’ho testifies to a negative. 
cause he who testifies to a negative may have forgotten. It is 
possible to forget a thing that did happen. It is not possible to re¬ 
member a thing that never existed. Stitt v. Iluidekoper, 17 Wall. 
384, 21 L. Ed.' 647. Griffith v. Balto. Ry., 44 Fed. 583, 113 Ind. 
3, 54 Fed. 305 (blowing wdiistle). Refused. 

7. The jury are instructed as a matter of law that the burden is 
upon the defendant raihvay company, to prove contributory negli¬ 
gence on the part of the plaintiff’s father, and unless they believe 
from a preponderance of the evidence that the said father w^as guilty 
of contributory negligence, they are not w’arranted in finding that 
he was. unless from an examination of the whole evidence, you find 
offered by both the plaintiff and defendant you find that plaintiff’s 
intestate w’as guilty of contributory negligence. Granted. 

8. If the verdict be for the plaintiff, then in estimating the 
amount of damages to be aw^arded, the jury have the right to take 
into consideration all of the testimony with reference to the age, ex¬ 
pectancy in life, health, earnings, employment and disposition of 
the deceased and his son. and any amount w’hich the testimony may 
show’ the son to have been receiving from his father, and w^hat 
amount in the future he might reasonably expect to receive as show’n 
by the testimonv, had the father not been killed as aforesaid; and 
in considering this the jury are instructed that they are not limited 
by the fact that the son being of age had no legal claim for support 
upon his father, but may consider w’hat he might reasonably expect 
from his father in the w’av of pecuniary assistance and benefit, tak¬ 
ing into consideration their relations toward each other and all other 
facts show n by the testimony; in all not exceeding the sum claimed 
in the declaration. Granted. 

9. The plaintiff is entitled to recover such sum as will fairly and 
justly compensate the son of decedent for any financial loss sustained 
by reason of the decedent’s death; such loss to be measured bv such 
sum as the evidence may show the said son would have probably ro- 






SAMUEL K. UPPERMA3S. 


23 


ceived from the decedent had be continued to live. U. S.. Lighting 
Co. V. Sullivan, 22 App. D. C. 135. Granted. 


Defendant's Prayers. 

I. 

The Court directs the jury to return a verdict in favor of the de¬ 
fendant. Refused. 


II. 

The court instructs the jury as a matter of law that the burden of 
proof is on the plaintiff to establish by a preponderance of the 
34 wliole evidence that the death of Horace W. Upperman was 
the direct and immediate result of negligence on the part of 
the defendant in o])erating its car, as stated in the declaration, and 
that the mere fact of the accident, and consequent death of Horace 
W. Upperman does not make out even a prima facie case of negli¬ 
gence on the part of the defendant. Granted. 

III. 

Even though the jury may believe from the whole evidence that 
the defendant, through its motorman, was negilgent in operating its 
car, and but for such negligence the i)laintiff’s intestate would not 
I have been,injured, yet, if they further believe from the whole evi¬ 
dence that the plaintiff^s intestate either concurrent with or subse¬ 
quent to such negligence was also negligent in going upon the car 
track or in remaining thereon without taking proper and reasonable 
precautions for his own safety, and that such negligence on the part 
of the decedent contributed proximately to his injury, then such 
negligence would constitute such contributory negligence on tbe part 
of the decedent as under the law would bar any right to recover by 
reason of the prior or concurrent negligence of the defendant. 
Granted in connection with statement of doctrine of last clear chance. 

IV. 

The court instructs the jury as a matter of law that the defendant ^ 
had the preferential right of vvay over its tracks at Ninth and E 
Streets, where the accident which is the subject of this suit occurred, 
and its employes had the right to assume that this right would be j 
respected and had the right to act on that assumption until the con-' 
trary was indicated by the plaintiff’s intestate. Refused. 

V. 

The court instructs the jury that it was negligence for the plain¬ 
tiff s intestate to go upon the tracks of the street car line without ffrst 
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exercising due care to ascertain whether or not a car was approach¬ 
ing in such proximity and at such speed as to be likely to collide 
with him if he went thereon. Refused because covered by No. 3, 
and because it is misleading in leaving a possible construction to the 
effect that plaintiff's intestate did go upon the tracks without exercis¬ 
ing due care. 

VI. 

If the jury believe from the whole evidence that the plaintiff’s in¬ 
testate failed to act with due care in either going upon the track or 
in failing to remove himself therefrom or otherwise, and that such 
lack of care contributed to his injury, such conduct will prevent a 
recovery, even though it should appear that the street car motorman 
wa.s concurrently guilty of negligence, unless it is further established 
as a fact from the whole evidence that after the decedent went on 
the track and after it was too late for the decedent to save himself 
it was in the power of the defendant with the means then at hand to 
save the decedent, and the defendant thereafter negligently failed 
to use such means; and the burden of proving such last clear chance 
to save and a failure to take advantage thereof is on the plaintiff. 
Granted. 

VII. 

The Court instructs the jury that in applying the doctrine of last 
clear chance, that the defendant’s negligence if any in fail- 
35 ing to check the car after discovering the plaintiff’s peril, or 
after it should have discovered the plaintiff’s peril, even if 
such failure is established, is no basis for a recovery by tfie plaintiff 
where even if then checked it would not have prevented the injury. 
U. S. Spruce Lumber Co. v. Schumacher,* (Va.) 87 S. E. 72^ 
Granted. 

VIII. 

The court further instructs the jury that if they believe from the 
j entire evidence that there was no appreciable interval between the 
plaintiff’s contribujoi^^ negligence in going upon the defendant com¬ 
pany’s track without effectually looking or attempting to look or 
listen before the accident, no recovery can be had against the de¬ 
fendant company on the last clear chance doctrine, for that contem¬ 
plated an appreciable interval between the decedent’s negligence and 
the defendant’s opportunity to avoid the injury. U. S. Spruce Lum¬ 
ber Co. V. Schumacher (Va.) 87 S. E. 723. Refused as substantially 
stated in No. 7. 

DC 

The court instructs the jury as a matter of law that the defendant 
company owed the plaintiff’s intestate no duty to foresee or guard 
against his possible negligence in going upon the tracks; and if the 
jury believe from the whole evidence that the plaintiff’s intestate 
either saw the defendant’s car approaching, or in the exercise of due 
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care could have seen the approach of the defendant’s car in time hj 
have avoided the accident but negligently failed to do so and that 
this ne'’li<'ence continued until it was too late lor the defendant in 
;l» Sa “Z. 1,.V. ™id.a the .nju,,, to 

their verdict should be for the defendant. Granted. 


If the iurv believe from the whole evidence that both the plaintiff’s 
intestate a Kl the defendant were guilty of negligence in approach- 

a m-oper lookout or in failing to take proper steps to avoid the colh- 
simi Ifter the motoriiian and the plaintiff could or should each have 
seen the other, and that such negligence continued on the o 

both until it was too late for either to have avoided the injury, then 
their verdict should be for the defendant. Refused. 

XI. 

If the jury believe from the evidence that the said Horace \y. 
UDDernian died from any cause other than the injuries alleged to 
have been received as stated in the declaration, then you are in¬ 
structed that the plaintiff cannot recover. Granted. 

XII. 

If the iurv believe from the whole evidence that the son, Samuel 
K. Upperrm, prior to the death of his father, Horace W. Gpper- 
man was not so associated with him as to be a member ot his faini y, 
and was not dejiendent upon him in whole or in part for support, 
they should find for the defendant. Refused. 

36 XIII. 

Even though the jury may believe from the whole evidence that 
the plaintiff is entitled to recover, yet under the statute wdiich created 
this ri»ht of action the damages are confined strictly to direct pecun- 
iarv loss suffered bv the son in the loss ot his father. And in estiniaG 
iu<i such damages" the jury are limited to a consideration of such 
Dwuniary loss alone. Nothing can be estimated or allowed on account 
of the decedent’s affection for the son or the son s affection for the 
father or for the shock, grief, or mental pain and suttenng of the 
son for the father, and nothing can be estimated or allowed for the 
son’s loss of the society of the deceased nor for the pain and suflM- 
ing of the deceased, nor for funeral expenses; and nothing can be 
estimated for punitive or exemplary or smart-money against the d^ 
fendant because it is a railroad company and its car caused the death 
of the plaintiff’s intestate. Granted. 

XIV. 

If the jury shall find for the plaintiff, then the measure of dam¬ 
ages will be the amount of direct pecuniary loss shown by the evi- 

4—3054a 
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dence to have been actually sustained, by the son by reason of his 
father’s death, and the burden of proof rests upon the plaintiff to 
satisfactorily prove by a preponderance of the whole evidence that 
he did by reason of such death sustain pecuniary loss and the extent 
thereof. Granted. 

XV. 

If the jury shall find for the plaintiff, in estimating the direct 
pecuniary lo-s suffered by reason of the fathers death the jury may 
only allow for such pecuniary benefits as the evidence shows the son 
was reasonably certain to have received from the father in the future 
if he had lived and of which he had been deprived by his death; 
and it is only to arrive at this that they are allowed to consider what 
sup])ort or akistance if any he had been and was giving to the son 
by way of siu^port, and they should not consider mere matters of 
social or friendly attention, even though induced by the relationship 
existing between them. The evidence must furnish you with a sub- 
.^tantial, tangible guide by which you can determine what pecuniary 
loss, if any, has been sustained. It is only the pecuniary advantage 
to be derived by the son in the way of aid in his support and main¬ 
tenance and winch he lost by reason of his father’s death that you 
can consider in fixing the amount of damages. And even though the 
father had been contributing to the support of the son that would 
not necessarily fix the amount of compensation, but there are other 
elements to be considered, viz., his age, his occupation, his earning 
abilities, the probabilities as shown by the evidence as to whether he 
would or could continue, and for how long a time, to furnish such 
aid and support; and it is only for what from all the evidence it 
might reasonablv and fairlv be determined the son would have re- 

t t/ 

ceived in the future that can be allowed by your verdict if you should 
find for the plaintiff. Granted. 

XVI. 


The jury are instructed as a matter of law that their verdict must 
be based solely upon the evidence, without regard to the parties. It 
would be a violation of their oaths as jurors to be influenced 
37 by or to consider to any extent the fact that the plaintiff is an 
individual and the defendant a corporation. It is the duty 
of the jury to permit neither sympathy nor prejudice for or against 
either of the parties to have any influence upon their verdict, which 
must be based solely upon the preponderance of the whole evidence 
and the law as stated by the court. Granted. 

Thereupon, on the morning of April 10, 1916, the Court having 
resumed pursuant to adjournment, the Court proceeded to pass upon 
all the prayers in the case, as follows: 

The Court: I will pass on these prayers, Gentlemen. 

Plaintiff’s prayer. No. 1 is granted, in connection with the instruc¬ 
tion concerning contributory negligence. 
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Mr. Barbour: The only objection to that, sir, is the duty that it 
prescribes there. As I understand, it has to exercise due caie. 

The Court: Standing alone, it would not be granted, in connec¬ 
tion with contributory negligence, I grant it. 

I grant the second of the plaintiffs prayers. 

I giant the third. . . . , r x x 

I refuse the fourth, on the ground that it is simply an abstract 

proposition of law covered by the others. 

I grant the fifth. . . . 

I think I will refuse the sixth, because, although it is exactly in 
the language of the Supreme Court of the United States, 1 think it 
is fully covered by Mr. Newmyer’s fifth in regard to the weight to 
be given to the evidence of the witnesses, and to my mind it is a 
misleading instruction. I have had it before me a number of times, 
and I have always refused to grant it. I will refuse to grant it in 
this case. 

I grant the seventh, errant the eighth, and grant the ninth. 

Defendant’s prayer No. 1 is refused. 

No. 2 is granted. 

I grant the third, in connection with the statement of the doctrine 
of last clear chance. 

I refuse the fourth. 

I refuse the fifth, because it is covered by the third, and because 
it would be misleading in leaving a possible construction to the 
effect that plaintiff’s intestate did go upon the tracks without exer¬ 
cising due care. 

I grant the sixth, grant the seventh, refuse the eighth, because it 
is substantially stated in No. 7, grant the ninth, refuse the tenth, 
grant the eleventh, refuse the twelfth, grant the thirteenth, grant 
the fourteenth, grant the fifteenth, and grant the sixteenth. 

Mr. Barbour: If your Honor please, T save exceptions to the 
granting of the prayers for the plaintiff and those refused for the 
defendant. 

38 Mr. Barbour: If your Honor please, as to the prayers 

granted on behalf of the defendant, I would like to make 
specific objections to the same. 

The Court: Granted on behalf of the plaintiff, you mean? 

Mr. Barbour: Yes, sir. The first prayer is excepted to because it 
does not refer to persons in the exercise of due care, and because it 
is peremptory and does not cover the entire case. 

The Court: As I stated, I gave that in connection with the prayer 
on the subject of contributorv negligence. Otherwise your criticism 
would he entirely well founded. 

Mr. Barbour: Second: Because there was no evidence in the case 
of special circumstances; because the evidence of contributory negli¬ 
gence in the case is conclusive, and the praj^er is too general. 

The third prayer is objected to, because it does not properly state 
the doctrine of the last clear chance, which it seems to be based upon, 
and there is no pleading to justify the submission of the case to the 
jury on that theory, and directs a verdict on a partial view of the 
evidence. 
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I have no specific objection to the fifth. 

The seventh is objected to because it only announces a correct 
proposition of law provided the plaintiff’s evidence makes out a case 
for the plaintiff on the question of proximate cause, and because 
it does not contain anythin^ tending to show such negligence. 

The Court: I always qualify that in my charge by saying that 
“unless, from an examination of the entire evidence, the jury are of 
the opinion that the plaintiff’s intestate was guilty of contributory 
necligence.” 

Mr. Barbour: Now, the eighth, prayer, on the question of the 
measure of damages: It seems to me that that prayer docs not con¬ 
tain the qualification that all this evidence is to i)e considered merely 
in order to ascertain what he might reasonably expect and the fair 
cash value of that expectation. 

The Court: If it were not for the fact that vou have a prayer 
which very distinctly brings that out, T might have qualified that 
in this respect. 

Mr. Barbour: Yes, sir. And the same criticism is aimed at the 
ninth prayer. T endeavored to cover that in my prayers. 

39 And thereupon the Court charged the jury as follows: 


The Court (Gould, J.) : 

Gentlemen of the Jury, this action is brought by Samuel K. Up- 
perman, as Administrator of the estate of Horace W. Upperman de¬ 
ceased, against the Washington Bailwav and Electric Company to 
recover damages not exceeding $10,000 for the death of Horace W. 
Upperman. which is stated in the declaration to have been caused 
bv the negligence of the defendant companv; that negligence being 
alleged to consist in the failure on the part of the defendant com¬ 
panv “to sound a gong or other signal to apprise said plaintiff’s in¬ 
testate (that is, Horace W. Upperman) of his danger, and in run¬ 
ning Its said street car in a careless, imprudent and dangerous man- 
ner and in running and operating its said street car at a fast un¬ 
lawful, dangerous and careless rate of speed across or over the point 
of intersection of Ninth and E Streets aforesaid, and in failing to 

have and e.vercise due and proper control over its said street car at 
the time and place aforesaid.” 

Counsel for the plaintiff and for the defendant have prepared such 
elaborate instniotions or statements of the law involved in the case 
t^hat, if I should charse you orally as to the law, T would simply 
have to repeat what they have put in the form of these instruction- 
which have been granted by the Court. I do not wish to delay vou 
that long, or take up that much time, so, instead of stating the law 
orally from the standnoint of the Court, I will give to you as stated 
comctly in these instructions as asked by both parties. 

The jury are instructed as a matter of law that it was the duty 
of the railway company in operating the street car along the public 
streets of the city to keep a lookout ahead and exercise rea.sinable 
care to avoid inpirv to persona on the street, and if the jury find 
from the evidence that the railway company’s motorman failed to 
exercise reasonable care under the circumstances of this ease, and 
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thereby caused the injury and death of the plaintiff’s father, then 
their verdict should be for the plaintiff. 

I should state to you that no one of these instructions, of course, 
states all the law. They are to be taken together, of course, as a 
whole and understood by you in that manner. It would be practi¬ 
cally impossible to include.every phase of law that is involved in 
the case in these instructions. 

If the jury find from the evidence that the defendant’s motorman 
failed to give timely warning by the sounding of his gong of the 
approach of his street car, when under the circumstances of the case 
in the exercise of reasonable care and prudence he should have done 
so, or that he failed to have his car under proper control at the time 
and place in question, and thereby the collision occurred which re¬ 
sulted in the death of the plaintiff’s father, without negligence on 
his part, then the verdict should be for the plaintiff. 

If the jnrv believe from the evidence that defendant’s agent 
operating said street car saw, or bv the exercise of reasonable care 
ought to have seen the plaintiff’s father in front of him as alleged, 
in time by the exercise of reasonable care and diligence on his part, 
to have prevented the car from striking him, but failed so to do. and 
that such failure was the proximate cause of the injury and death, 
then their verdict should be for the plaintiff. 

40 The jury are instructed a<=i a matter of law that the number 

of witnesses on a side does not necessarily determine a pre¬ 
ponderance of evidence on that side, but the jury have a right to be¬ 
lieve one witness as against a number if the testimony of one witness 
convinces their minds, considering their respective opportunities for 
observing what occurred on the occasion of the accident, their clear- 
nass of recollection, and accuracy of statement as to what .they saw 
and heard, their apparent disposition or indisposition to correctly 
and impartially detail or relate their observation and knowledge of 
the facts, and the jury should give to the testimony of each witness 
its true and just weight. 

The jury are instructed as a matter of law that the burden is 
upon the defendant railway comnany to prove contributory negli¬ 
gence on the part of the plaintiff’s father, and unless they believe 
from a preponderance of the evidence that the said father was guilty 
of contributory negligence, they are not warranted in finding that 
he was, unless from an examination of the whole evidence you find 
offered by both the plaintiff and defendant you find that plaintiff’s 
intestate was guilty of contributory negligence. 

I also give you the following instructions on behalf of the de¬ 
fendant: 

The court instructs the jury as a matter of law that the burden 
of proof is on the plaintiff to establish by a preponderance of the 
whole evidence that the death of Horace W. Upperman was the 
direct and immediate result of negligence on the part of the defend¬ 
ant in operating its car, as stated in the declaration, and that the 
mere fact of the accident and consequent death of Horace W. Upper- 
man does not make out even a prima facie case of negligence on the 
part of the defendant. 
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Even though the jury may believe from the whole evidence that 
the defendant, through its motorman, was neilieent in operating 
its car, and but for such neeli^ence the plaintiff’s intestate would 
not have been injured, yet, if they further believe from the whole 
evidence that the plaintiff’s intestate either concurrent with or sub- 
senuent to such nef^li^ence was al'^o ne^licent in going upon the 
car track or in remaining thereon without taking proper and reason¬ 
able precautions for his own safetv, and that such negligence on the 
part of the decedent contributed proximate^v to his iniur>% then 
such negligence would constitute such contributorv negligence on 
the nart of the decedent as under the law would bar any ri"ht to 
recover by reason of the prior or concurrent negligence of the de¬ 
fendant. 

Tf the iurv believe from the whole evidence that the plaintiff’s 
intestnte bailed to act with due care in either going unon the track 
or in failing to remove himself therefrom or otherwise, and that 
such lack of care contributed to bis in iurv. such conduct will prevent 
a recovery, even though it should anpear that the street car motor- 
man was concurrentlv guiltv of neHi^^ence, unless it is further e^ 
tablished as a fact from the whole evidence that after the decedent 
went on the track and after it was too late for the decedent to pave 
himself it was in the power of the defendant with the means then 
at hand to pave the decedent, and the defendant thereafter negli¬ 
gently failed to use such means: and the burden of proving such 
last clear chance to save and a failure to take advantage thereof is 
on the plaintiff. 

The Court instmcts the jury that in applying the doctrine of la.st 
clear chance, that the defendant’s negli^^ence if any in failing to 
check the car after discovering the plaintiff’s peril, or after it should 
have discovered the plaintiff’s peril, even if such failure is estab¬ 
lished, is no basis for a recovery by the plaintiff where even if then 
checked it would not have prevented the injury. 

The Court instructs the jury as a matter of law that the defendant 
company owed the plaintiff’s intestate no duty to foresee or 
41 guard against his passible negligence in going upon the 
tracks, and if the jury believe from the whole evidence that 
the plaintiff’s intevState either saw the defendant’s car approaching, 
or in the exercise of due care could have seen the approach of the 
defendant’s car in time to have avoided the accident but negligently 
failed to do so, and that this negligence continued until it was too 
late for the defendant in the exercise of due care to have thereafter 
avoided the injury, then their verdict should be for the defendant. 

If the jury believe from the evidence that the said Horace W. 
Upperman died from any cause other than the injuries alleged to 
have been received as stated in the declaration, then you are in¬ 
structed that the plaintiff cannot recover. 

Now, gentlemen, if you find for the plaintiff, the following in¬ 
structions which I am about to give you lay do\^^l the rule for the 
measurement of damages. 

If the verdict be for the plaintiff, then in estimating the amount 
of damages to be awarded, the jury have the right to take into con- 
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sideration all of the testimony with reference to the age, expectancy 
in life, health, earnings, employment and disposition of the deceased 
and his son, and any amount which the testimony may show the 
son to have been receiving from his father, and what amount in the 
future he might reasonably expect to receive as shown by the testi¬ 
mony, had the father not been killed as aforesaid; and in consider¬ 
ing this the jury are instructed that they are not limited by the fact 
that the son being of age had no legal claim for support upon his 
father, but may consider what he might reasonably expect from his 
father in the way of pecuniary assistance and benefit, taking into 
consideration their relations toward each other and all other facts 
shown by the testimony; in all not exceeding the sum claimed in 
the declaration. 

The plaintiff is entitled to recover such sum as will fairly and 
justly compensate the son of decedent for any financial loss sus¬ 
tained by reiison of the decedent’s death; such loss to be measured 
by such sum as the evidence may show the said son would have 
probably received from the decedent had he continued to live. 

Even though the jury may believe from the whole evidence that 
the plaintiff is entitled to recover, yet under the statute which created 
this right of action the damages are confined strictly to direct pe¬ 
cuniary loss suffered by the son in the loss of his father. And in 
estimating such damages the jury are limited to a consideration of 
such pecuniary loss alone. Nothing can be estimated or allowed on 
account of the decedent’s affection for the son or the son’s affection 
for the father, or for the shock, the grief, or mental pain and suffer¬ 
ing of the son for the father, and nothing can be estimated or al¬ 
lowed for the son’s loss of the society of the deceased nor for the pain 
and suffering of the deceased, nor for funeral expenses; and nothing 
can be estimated for punitive or exemplary or smart-money against 
the defendant because it is a railroad company and its car caused 
the death of the plaintiff’s intestate. 

If the jury shall find for the plaintiff, then the measure of dam¬ 
ages w’ill be to the amount of direct pecuniary loss shown by the 
evidence to have been actuallv sustained by the son bv reason of his 
father’s death, and the burden of proof rests upon the plaintiff to 
satisfactorily prove by a ])reponderance of the whole evidence that 
he did by reason of such death sustain pecuniary loss and the extent 
thereof. 

If the jury shall find for the plaintiff, in estimating the direct 
pecuniarv' loss suffered by reason of the father’s death the jur\" may 
only allow for such pecuniary benefits as the evidence shows the 
son was reasonably certain to have received from the father 
42 in the future if he had lived and of which he had been de¬ 
prived by his death; and it is only to arrive at this that they 
are allowed to consider what support or assistance if any he had 
been and was giving to the son by way of support, and they should 
not consider mere matters of social or friendly attention, even though 
induced by the relationship existing between them. The evidence 
must furnish you with a substantial, tangible guide by which you 
can determine what pecuniary loss, if any, has been sustained. It 
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is only the pecuniary advantage to be derived by the son in the 
way of aid in his support and maintenance and which he lost by 
reason of his father’s death that you can consider in fixing the 
amount of damages. And even though tlie father had been con¬ 
tributing to the sui)port of the son that would not necessarily fix the 
amount of compensation, but there are other elements to be con¬ 
sidered, viz., his age, his occupation, his earning abilities, the proba¬ 
bilities as shown by the evidence as to whether he would or could 
continue, and for how long a time, to furnish such aid and sujiport; 
and it is only for what from all the evidence it might reasonably and 
fairly be determined the son would have received in the future 
that can be allowed by your verdict if you should find for the plain¬ 
tiff. 

The jury are instructed as a matter of law that their verdict must 
ue based solely upon the evidence, without regard to the parties. It 
would be a violation of their oaths as jurors to be influenced by or 
to consider to any extent the fact that the plaintiff is an individual 
and the defendant a corporation. It is the duty of the jury to permit 
neither sympathy nor prejudice for or against either of the parties 
to have any influence ujion their verdict, which must be based solely 
upon the preponderance of the whole evidence and the law as stated < 
by the court. 

Take the case. 

And thereupon, and before the jury retired, and in the presence 
of the jury, the*' defendant, by its Counsel, renewed its exceptions, 
separately and severally, to the granting by the Court of the Tlain- 
tiff’s prayers Nos. 1, 2, 3, 7, 8, 9, and the refusal of the Court to grant 
defendant’s prayers Nos. I, IV, V, VIII, X, XII. 

And thereupon, at the conclusion of all of the foregoing, the jury 
retired to consider of their verdict, and having considered thereof, 
the jurj’ in open court on, to wit, the lOth day of April, A. D. 1916, 
returned their verdict in favor of the plaintiff, Samuel K. Upper- 
man, Administrator, and against the defendant, the Washington 
Railway and Electric Company, in the sum of Twenty-Five Hun¬ 
dred Dollars ($2,500.00). 

43 And thereupon, on the llth day of April, 1916, after 

notice duly given, the defendant Washington Railway and 
Electric Company, by its Counsel, moved the Court to grant it a 
new trial upon grounds stated in writing, and filed with the record, 
as follows: 

1. The verdict was and is contrary to the evidence. 

2. The verdict was and is unsupported by the evidence. 

3. The verdict was and is contrary to the weight of the evidence. 

4. The Court erred to the prejudice of the defendant in admitting 
evidence tendered on behalf of the plaintiff. 

5. The Court erred to the prejudice of the defendant in exclud¬ 
ing evidence tendered on behalf of the defendant. 

6. The Court erred in refusing defendant’s prayer No. I. 

7. The Court erred in refusing defendant’s prayer No. IV. 

8. The Court erred in refusing defendant’s prayer No. V. 

9. The Court erred in refusing defendant’s prayer No. VIII. 
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10. The Court erred in refusing defendant’s prayer No. X. 

11. The Court erred in refusing defendant’s prayer No. XII. 

12. The Court erred in granting i)laintift*’s prayer No. 1. 

13. The Court erred in granting plaintiff’s prayer No. 2. 

14. The Court erred in granting plaintiff’s prayer No. 3. 

15. The Court erred in granting plaintiff’s prayer No. 5. 

16. The Court erred in granting plaintiff’s prayer No. 7. 

17. Tlie Court erred in granting plaintiff‘’s prayer No. 8. 

18. The Court erred in granting })laintiff’s prayer No. 9. 

19. The amount of the verdict was and is grossly excessive, and 
was and is unsupported hy the evidence. 

20. The ainount of the verdict was and is so grossly excessive as 
to suggest i)assion or prejudice on the part of the jury. 

Said motion Wius heard on the 28th day of April, 1916; and on the 
8th day of September, 1916, the Court overruled the same, saving 
this Defendant an excei)tion thereto. 

And be it further renieinbered that each of the se})arate and sev¬ 
eral exceptions taken by Counsel for the Washington Railway and 
Electric Company as hereinbefore set forth were so taken by said 
Counsel then and there before the jury retired, and each of said 
exceptions were then and there se})arately and severally en- 
44 tered ui)on the minutes of the Justice then ])residing at the 
trial; and in order that the foregoing mattei-s and things 
which would not otherwise ap[)ear of record may be made so to ap¬ 
pear, and that it may be made known that the foregoing constitutes 
the substance of the evidence given in the course of the trial of this 
cause, Counsel for the defendant, the ^^'ashington Railway and Elec¬ 
tric Company, prays the Court to sign this Rill of Exceptions which 
has been settled by agreement of Counsel for the Plaintiff and this 
Defendant. 

And the same is accordingly so signed and sealed by the Court and 
made a part of the record of this cause, nunc pro tunc, this 29th day 
of December, 1916. 

ASHLEY M. GOULD. Jvstice. 


Settled by Counsel. 

ALVIN L. NEWMYER, 

LYON & LYON, 

Attorneys for Plaintiff and Appellee. 

JNO. S. BARBOUR, 

Attorney for Defendant and Appellant. 

[Endorsed:] In the Supreme Court, 1). C. #55556. Law. Up- 
perman v. Wash. Ry. & E. Co. Bill of Exceptions. Offices of Alvin 
L. Newmyer, Attornev at Law. Columbian Building, Washington. 

D. C. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3054. Washington Railway & Electric Co., &c., appellant, vs. 
Samuel K. Upperman, &c., vs. Court of Appeals, District of Colum¬ 
bia. Filed Jan. 15, 1917. Henr\^ W. Hodges, clerk. 
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